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STATE WATER CONTROL BOARD ENFORCEMENT ACTION
SPECIAL ORDER BY CONSENT
ISSUED TO
RUSSELL COUNTY DEVELOPMENT GROLUP, 1.1.C

SECTION A: Purpose

This is a Consent Special Order issued under the authority of Va. Codc §§ 62.1-44.15
(8a) and (8d), between the State Water Control Board and Russell County Development Group,
LLC for the purpose of resolving certain violations of the State Water Control Law and
regulations.

SECTION B: Delinitions

Unlcss the context clearly indicates otherwise, the following words and terms have the
meanings assigned to them below:

I “Vu. Code™ meuns the Code of Virginia (1950), as amended.

2. “Board” mcans the State Water Control Board, a permanent citizens’ hoard of the
Commonwealth of Virginia as deseribed in Va. Code §$ 10.1-1184 and 62.1-44.7.

3 "Department” or “DEQ” means the Department of Environmental Quality, an
agency of the Commeonwecalth of Virginia as described in Va. Code § 10.1-1183.

4. “Directar” means the Director of the Department of Environmental Quality.
5. “Order” means this document, also known as a Consent Special Order.
6. “Company” means Russel! County Development Group, LLC, certified to do

business in Virginia and its affiliates. partners, subsidiaries und parents.
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7. “Facility” mcans the Gardenside Village Residential Development, located ar
Technology Park Drive, in Lebanon, Virginia.

8. “SWRO™ means the Southwest Regional Office of DEQ, located in Abingdon,
Virginia.

9. “Permit” or “VWP Permit” means Virginia Water Protection Permit, etther an
individual permit ur coverage under the VWP General Permit. This project will
be covered under a VWP General Permit, Autharization Number WP4-07-0017,
which was i1ssued Apri 12, 2007,

10. “NOV” means Notice of Violation.

SECTION C: Findings of Kacts and Conclusions of Law

1. Russell County Development Group, LLC owns property located on Technolagy Park
Drive in [ ebanoun, in Russell County. The Company 1s in the process of building a
residential development, Gardenside Village Residential Development, to provide
housing for employcees anticipated for new businesses beiug built in Lebanon.

2. On June 27, 2006, DEQ stafl members met on site with representatives of the Company
and Annette Poore of the UL S. Army Corps of Engineers (“USACOE™). The purposc of
this pre-application mecting was to discuss permitting requirements for the proposed
Gardenside Village Residential Development. During this visit, DEQ staff noted that
development of the site had begnn. Approximately1 50 lincar feet of an unnamed
tributary to Little Cedar Creck had been directed into a 24-inch enlvert and the existing
stream bed had been filled with excess spoil. DEQ staff advised the Company
representatives that these impacts to state waters were unauthorized and suggesicd that all
further construction aclivitics in state waters cease until a VWP Permil could be obtained.

3. On January 22, 2007, DEQ staff members agam met with representatives of the
Company. The meeting was held to discuss deficiencies in the Company’s Joint Permit
Application (“JPA™) reecived January 16, 2007, more than six months aficr the initial
project meeting. The IPA was for a VWP Permit for the existing and proposed stream
and wetland 1impacts resulting from development of the site. Following the meeting, a
site visit was conducted, DEQ stafT members observed that in addition to the 150 linear
feet of streaun thul had been piped prior to the June, 2006 meeling, an additional 26()
lingar feet of the strcam had heen piped. Also, approximately 0.09 acrc of wetlands had
been filled 1n order to construct a roadway that is identified in the JPA as Club Court.
These additional impacts were also unaulthonzed.
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On January 29, 2007, an NOV was issued to the Company for the violations described in
parayraphs 2 and 3 above. DEQ and Company officials met on February 12, 2007 to
rcsolve the apparent violations.

The wetland delineation for the sile was confirmed by the USACOE in October, 2006. A
revised upplication and miligation plan were reecived by DE(Q) on February 28, 2007. By
Icticr dated March 9, 2007, DEQ deemed the application complete and accepted the
conceptual mitigation plan. VWP General Permit Authorization No. WP4-07-0017 was
issued Aprif 12, 2007.

During a site visit May 2, 2007 to review the final mitigation plan, it was determined that
impacts identified as temporary in the mitigation plan and plan sheets were, in fact,
permanent in nature, and that other tempaorary impacts had occurred. Total wetland
impacts increased from 0.09 acre to 1.28 acres. Utilizing the Unificd Strcam
Methodology (“USM™), 377 linear feet of stream will require cnhancement. Final
wetland mitigation is in the form of an “in-lieu fee” for the total 1.28 acres of impact.
Payment of $83,200.00), the fee as determined hy the LUSACQE, was received and
accepted by The Nature Conservancy on June 6, 2007. Restoration will be required for
all temporary impacts.

The State Water Control Law, at § 62.1-44 5_ states “Except in compliance with a
certificate issued by the Roard, it shall be unlawful for any person to: 1. Discharge into
state waters sewage, industrial wastes, other wastes, or any noxious or delcterious
substances; 2. Excavate in a wetland: 3. Otherwise alter the physical, chemical or
bivlogical propertics of statc waters and make them detrimental to the public health, or to
animal or aquatic lifc, or to the uses ot such waters for domestic or industrial
consumption, or for recreation, or for other uses; or 4. On and after Qctober 1, 2001,
conduct the following activities in a wetland: a. New activities to cause draining (hat
significantly alters or degrades existing wetland acreage or lunclions; b, Filling or
dumnping; ¢. Permanent flooding or impounding; or d. New activities that cause
significant alieration or degradation of cxisting wetland acreage or functions”™,

Regulation @ VAC 25-210-50, states “Except in compliance with a VWP permit, no
person shall dredge, {ill or discharge any pollutant into, or adjacent 1o surface waters, or
otherwise alier the physical, chemical or hiological properties of surface waters, excavate
in wctlands, or on or after Octoher 1, 2001, conduct the following activities in a wetland:
I. New activities to cause draining that significantly alters or degrades cxisting wetland
acreage or functions; 2. Filling or dumping; 3. Permanent flooding or impounding; or 4.
New activitics that causc significant alteration or degradation of existing wetland acreage
or functions”.
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9. The State Water Control Law addresses Virgima Water Protection Permits, stating at §
62.1-44.15:5.D that “Except in compliance with an individual or general Virginia Walter
Protection Permit issued in accordance with this subsection, it shall be unlawful to
excavate in a wetland. On and after October 1, 2001, ¢xcepl m comphance with an
individual or general Virginia Water Protection Permit issued in accordance with this
subsection, it shall also be unlawful to conduct the following activities in a wetland: (1)
new activities to cause draining that significantly alters or degrades existing wetland
acreage or finctions, (ii) filling or dumping, (iii) permanent flooding or impounding, or
(iv) new activities that cause significant alteration or degradation of existng wetland
acreage or [unctions™.

10. By impacting 410 linear feet of stream and 1.28 acres of wetlands prior lo coverage under
an individual or general VWP Permit, the Company has violuted the statutory and

regulatory provisions cited in paragraphs C.7, 8 and 9 above.

SECIION I}: Apreement and Order

Accordingly the Board, by virtue of the authority granted it pursuant to Va. Codc § 62.1-
44.15 (8a} and (84), orders the Company, and the Company agrees, to pertorm the actions described
in Appendix A of this Order, In addition, the Board orders the Company, and the Company
voluntarily agrees to pay a civil charge of $23,400.00 within 30 days of the effective datc of the
Ordcr in settlement of the violations cited in this Order. Payuient shall be made by check or money
arder payable to the “Treasurer of Virginia”, and delivered to:

Receipts Control

Department of Environmental Quality
Past Office Rox 1104

Richmond, Virginia 23218

Either on a transmittal leticr or as a notation on the check or money arder, the Company shall
indicale thal this payment is submitted pursuant to this Order and shall include the Compuny’s

Federal Identification Numhber.

SECTION E: Administrative Provisions

1. The Roard may modify, rewrite, or amend the Order with the consent of the Company, for
good cause shown by the Company ot on its own mation after notice and opportunity to
be heard.
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6.

This Order addresses only those violations specifically identified herein. This Order shall
not preclude the Board or Director from taking any action authorized by law, including,
but not limited to: (1) taking any action anthorized by law regarding any additional,
suhsequent, or subsequently discovered violations; (2) secking subsequent remediation of
the Facility as muy be uuthorized by law; and/or (3) taking subscqucnt action to enforce
the terms of this Order. This Order shall not preclude appropriate enforcement actions hy
other federal, state, or local regulatary authorities for matters not addressed herein.

For purpuses of this Order and subscquent actions with respect to this Order, the
Company admits the furisdictional allegations contained heremn. The Company neither
admits nor denies the factual findings and conclnsions of law contained herein.

The Company consents to venue in the Circuil Courl of the City of Richmond for any
civil action taken to enforce the terms of this (rder.

The Company declares it has received fuir and due process under the Administrative
Process Act, Code § 2.2-4000 er seq., and the State Water Control Law, and it waivcs the
right to any hearing or other administrative proceeding authotized or required by law or
regitlation, and to judicial review of any issue of fact or law contained herein. Nothing
herein shall be construed as a waiver of the right to any administrative proceeding for, or

lo judicial review of, eny action taken by the Board to enforce this Order.

Failure by the Company to comply with any of the terms of this Order shall conslitute a
violation of an Order of the Bourd. Nothing herein shall waive the iniliation of
appropriate enforcement actions or the issuance of additional orders as appropriatc by the
Board or the Director as a result of such vinlations. Nothing herein shall affect
appropriate enforcement actions by any other federal, state or local regulatory authortty.

If any provision of this Order is found to be unenforecable for any reason, the remainder
of the Order shall remain in full foree and effect.

The Company shall be responsible for fuilure (o comply with any of the terms and
conditions of this Order unless compliance is made impossible by earthquake, tlond,
other act of God. war, strike, or such other occurrence. The Company must show that
such circumstances resulting in noncompliance were beyond its control and nol due (o a
lack of good faith or diligence on its part. The Company shall notify the Dircetor of the
SWRO in writing when circumstances are anticipated to occur, are occurring, or have
occurred that may delay compliance or cause noncompliance with any requirement of this
Order. Such notice shall set forth:
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a, the rcasons for the delay or noncompliance;

b. the projected duratien of such delay or noncompliance;

c. the measures taken and to be taken to prevent or minimize such delay or
noncompliance; and

d. the timetable by which such measures will he implemented and the date

full compiiance will be achieved.

Failure to notify by phonc the Director of the SWRO within 24 hours of lcaming of any
condition listed above, which the Company intends to assert will result in the
impossibility of compliance, shall constitute waiver of any claim of inability to comply
with a requirement of this Order.

9. This Order is binding on the parties hereto, their successors in interest, designees, and
assigns, jointly and severally.

1 Any plans, reports, schedules or specifications attached hereto or submitted by the
Company and approved by the Department pursuant ta this Order are incorporated into
this Order. Any non-compliunce with such upproved documents shall be considered a
violalion of this Order.

11, Ths Order shall become effective upon execution by both the Director or his designee
and the Company, Notwithstanding the foregoing, the Company agrees to be bound by
any compliance datc which precedes the cffective date of this Order.

12, This Order shall continue in effect until the Director or Board terminates the Order in his
or its sole diseretion upen 30 days written notice to the Company. Termination of this
Order, or any obligation imposed in this Order, shall not operate to relieve the Comipany
from its obligation to comply with any statute, regulation, permit condition, other order,
certificate, certification, standard, or requirement otherwise applicable.

[3.  The undersigned representative of the Company certifies thal he or she is a responsible
official authorized to enter into the terms and conditions of this Qrder and to execute and
legally bind the Company to this document. Any documents to be submitted pursuant to
this Order shall also be submitted by a responsible official of the Company.

14 By its signature below, the Company veluntarily agrees to the 1ssuance of this Order.
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-s:imei DO cmtruul Rt.glund Dircctor
Department of Environmental Quality

. '"‘a

Russcll County Development Crroup, 1.1.C vnluntmlv agrees ;n*hc‘lssuanm of this Order.

———

4

Namc: S {:f*‘( %

{"Mr lemry Bond

Title: ?mﬁwﬁ
President
Date: /;‘;. L T*g_f 4 {,,/{
] ' N -
Stateof LUGLWNED
A
€r1ty/County ot _{ JM AL
The foregoing instrurneni was acknowledged before me this l day of LV o L2007,
' o

S N, S
\} (ERY ‘ ¥ (Ng ,whois pl o et of Russell County Development

(natne)

(title)

Group, LLC, on behalt of Russell County Development Group, LLC.

RHQNDA B. SMITH
NOTARY PUBLIC
Commonwaalth of Vieginia
Reg. #174318
My Commission Expites Juty 31, 2008

e e
t ) {M;I.\ﬁ;‘kii L-:‘"ﬁ.KJ Lind A

My commission cxpires:

Notary Public
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APPENDIX A

In order to comply with the provisions of the Statc Water Control Law and Regulations and the
Permit issued, the Company agrees 1o implement the following actions by the dates noted helow:

L.

The Cornpany shall report to the SWRO any unauthorized discharges, unusual or
extraordinary discharges, or any noncomphance which may adversely affect state waters -
or may endanger public health immediately upon discovery (within 24 hours).

The Company shall maintain all temporary control structures in place until completion of
construction of permancent structurcs.

The Company shall comply with the final mitigation plan upon approval. Part 1 A7 of
the VWP General Permit, Authorizalion Number WP4-07-0017, which was issucd April
12, 2007 for the Facility, requircs that approval of a final compcensation plan be obtained
prior to any additional construction activities in permitted impact areas. The final
mitigation plan has been submitted, but not yet approved. In agreement with the final
mtigation plan submnitted, 377 linear (eet of strewn will require enhancement.
Restoration o original condition will be required (or all temporary impacts. The final
mitigation plan docs inciude a schedule for implementation and compiction of all
mitigation activities. Upon approval, the final mitigation plan will hecome an
enforceable part of this Order. The Company shall respond to DEQ comments in a timely
manner and secure approval of the final mitigalion plan on or before August 30, 2007.

The Company shall submit quarterly reports detailing progress and present status of the
mitigation plan. The first report will be due October 10, 2007, with subsequent reports
due Januury 10, Aprit 10, July 10 and October 10 of each year, until completion of the
mitigation plan is achieved.

All reports to be submitted to the SWRO shall be mailed to the uttention of Ruby Scott,
Compliance Auditor, P. O. Box [688, Abingdon, VA 24212,

None of the above items modify or change the VWP General Permit, Authorization
Number WP4-07-0017, which was issued April 12, 2007 for the Facility, and all
requircments of the Permit shall remain in cffeet.



